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SCOpe of the Public Records Act

lic Records Act (Chapter 119, F.S.) provides a
) records of state and local governments as
tities acting on their behalf.

*ht of access is also yenized in Article I, section 24 of
rida Constitution, which applies to virtually all state
vernmental entities including the legislative,

ve, and judicial branches of government. The only
ions are those established by law or by the

tion.

Start with premise that record is probably subject to
disclosure - then see if any exemptions apply.



SCOpPe of the Public Records Act

(cont’d)

2), Florida Statutes, defines "public

documents, pape ers, maps, books, tapes,

graphs, films, sounc
are,

cordings, data processing

°r material, regardless of the physical form,
acteristics, or means of transmission, made or
ed pursuant to law or ordinance or in connection

~ with the transaction of official business by any agency.



he Public Records Act

(cont’d)

oreme Court has interpreted this

npass all materials made or received
ncy ection with official business,

'h are used to pe 1ate, communicate or

alize knowledge. :

Shevin v. Byron, Harless, et al.,
379 So.2d 633 (Fla. 1980)

1 materials, regardless of whether they are in
fmal form, are open for public inspection unless the
- Legislature has exempted them from disclosure.



he Public Records Act

(cont’d)

inished business” exception -

or “preliminary versions” circulated
olic record.

n, Harless, et al., 379 So.2d 633 (Fla. 1980)

nent does not have to be in final form or the
te product of the agency.

er, employee’s notes intended for their own
personal use and not distributed, do not constitute
public record.

Justice Coalition v. The First DCA Nominating Commission,
823 So.2d 180, 192 (Fla. 15t DCA 2002)




lectronic Records

es made or received by public officers or
nnection with official business are public
to disclosure in the absence of a

AGO 96-34; AGO 01-20

Attorney General has advised that materials placed on
ncy's Facebook page presumably would be in

tion with official business and tﬁus subject to Chapter
lorida Statutes.

AGO 09-19

ssages — Attorney General has advised Department
of State that the same rules that apply to Email should be
considered for electronic communications, including text
message, iInstant messaging, etc.

Inf. Op. to Browning, March 17, 2010



NaVilale Te Xt M esSa g es

ing programs available on market

7 tech, but effective:
- screen shot the message;

- document date, time and parties to the
- communication;

- - retain as a public record.

'May agencies have either disabled text function on
agency phones or adopted policy prohibiting

communication by text or limit to “transitory message.”


http://www.archivesocial.com/
http://www.smarsh.com/

1tory Messages

sage is something that is not for the
owledge; does not set policy, guidelines
ertify a transaction or become a

ements like “the copier is s down” or “on my way.”



yuter Records

in a public agency’s computer “is as
as a written page in a book or a



- Personal Email

eme Court has ruled that private Emails stored
ymputers do not automatically become a

ue of that storage.

2 v. City of Clearwater, 863 S0. 2d 149 (Fla. 2003)

Just as an agency cannot circumvent the Public Records Act
‘allowing a private entity to maintain physical custody of
blic] documents ... private documents cannot be deemed
1blic records solely by virtue of their placement on an
ency-owned computer.”

Id. at 154

But, public business Emails sent via personal Email accounts
- (hotmail, gmail, yahoo, etc.) are public records and must
be retained.



of r-u tion re Use of Personal
omputers or
SEIPACCounts for Public Business

2 in Sarasota County ordered city

duce private computers for public inspection, and

one lly pay to have a forensic computer expert
act deleted public Emails.

Some bills for forensic analysis of
computer hard drive totaled as high as $20,000!



Jrivate g,_ ies Subject to Public
- Records Act

n is whether the private entity is “acting on

- éntities created by la by a public agency, i.e.,

ofit corporation;

> entities contracting with public agencies or

g public funds.



' Entities Subject to Public
- Records Act

(cont'd)

ontracting with or receiving funds from
does not make a private entity
ecords Act.

legation Test : has public agency delegated a
tatutorily authorized freedom to a private entity (i.e.,
operation of jail; employment search firm; ongoing
engineering services;



te Entities Subject to Public
‘Records Act

g (cont'd)
f Factors Test.

owned property;

- Whether private entity is performing a
- governmental function which public agency
- would otherwise perform, etc.

All factors enumerated in:

News and Sun-Sentinel Company v. Schwab,
Twitty and Hanser Architectural Group, Inc.,
596 So.2d 1029 (Fla. 1992)



1 ’tles Subject to Public
Records Act

(cont'd)

a Statutes mandates that public
os with “contractors” include

n “contractor” is defined to mean an entity which
red into a contract for services with a public agency

ing on behalf of the agency.



Oroviding Public Records

(1)( a), Florida Statutes, provides that “[every
custody of a public record shall permit the
ted and copied by any person desiring to
ble time, under reasonable conditions,

Mintus v. City of West Palm Beach,
711 So.2d 1359, 1361 (Fla. 4" DCA 1998)

Under statute, agency may designate specific person(s) as
records custodian to permit inspection and copying of
records.

§ 119.07(1)(b), F.S.



roviding Public Records

(cont'd)

ne identity of designee to person making request.

otly acknowledge requests to inspect or

aid individual(s) has custdy, control, duty to maintain and
‘to release official records.

1blic Records Act requires no showing of purpose or
| interest" as a condition of access to public records. Unless
zed by law, an agency may not ask the requestor to
produce identification as a condition to providing public records.

@ The custodian is not authorized to deny a request to inspect
and/or copy public records because of a lack of specifics in the
request.



Providing Public Records

(cont'd)

ords Act does not contain a specific time limit

or 10 days) for compliance with public

e Florida Supreme Court has stated that
nly delay ing records permitted under

ipter 119, Florida es, is the reasonable time

ved the custodian to retrieve the record and delete those

ns of the record the custodian asserts are exempt.

is not authorized to establish an arbitrary time
during which records may or may not be inspected.

Nothing in Chapter 119, Florida Statutes, requires that a
requesting party make a demand for public records in
person or in writing.



arn ding Public Records

(cont'd)

ot required to give out information from the
1er office. For example, the Public Records
a town to produce an employee, such

. 0 answer questions regarding the
ncial records of -

to “re-format” records to specifications of

or. The Public Records Act requires that an agency
ce nonexempt existing records. An agency is not
required to create a new record.

= Exempt or confidential information must be redacted and
the remainder of the record produced.



ing Public Records

(cont'd)

a public record who contends that a record or
exempt from inspection must state the basis
luding the statutory citation to the

" nally, upon request, the custodian must state in writing
th particularity the reasons for the conclusion that the
is exempt from inspection.

: ogency is not required to specify, on a redaction by
redaction basis, the statutory exemption for each redaction
made. The Statute does not require that procedure and courts
cannot engraft their own policy judgments into the Act.

B Jones v. Miami Herald Media Company, et al.,
198 So0.3d 1143, (Fla. 15t DCA 2016)



Fees

ess to public records is a statutory duty
egislature upon all record custodians and
sidered a profit—making Or revenue-

on 119.07 (4)(d), Florida Statutes, authorizes the

sition of a special service charge to inspect or copy
 records when the nature or volume of public records
nspected is such as to require extensive use of
information technology resources, or extensive clerical or
supervisory assistance, or both. The charge must be
reasonable and based on the labor or computer costs
actually incurred by the agency.



Fees

(cont’d)

ribed elsewhere in the statutes, section

orida Statutes, authorizes the custodian
5 cents per one-sided copy for

y 8 1,2 inches or less. An agency
additional 5 cents for each two-

yurts have upheld an agency's requirement of a

ble deposit or advance payment in cases where a
mber of records have been requested. In such cases,
the fee should be communicated to the requestor before the
work is undertaken.



"Penalties

as been denied the right to inspect and/or
under the Public Records Act may bring
e agency to enforce the terms of Ch.

ition to judicial remedies, section 119. 10 (1)(b),

| Statutes, provides that a public officer who

| gly violates the provisions of section 119.07(1),
Flo tatutes, is subject to suspension and removal or
impeachment and is guilty of a misdemeanor of the first
degree, punishable by possible criminal penalties of one
year in prison, or $1,000 fine, or both.




torney's Fees

ida Statutes, provides that if a civil

n agency to enforce the Public
determines that the agency

a public record to be inspected
d, the court shall assess and award against the
sp0n51ble the reasonable costs of enforcement,

7 attorney's fees.




torney's Fees

(cont'd)

attorneys’ fees:
does not require a showing that the

ub _ehtity acted “unreasonably” or “in bad faith” in
der for prevailing plaintiff to recover attorney’s fees.
ourt finds that public agency unlawfully refused to

w a public record to be inspected or copied, their fee
1ld be awarded, even if public agency acted in good
in denying request.

Board of Trustees Jacksonuville Police and Fire
Pension Fund v. Lee, 189 So0.3d 120 (Fla. 2016)



lorney’s Fees

(cont'd)

ing records in response to a vague and

s request submitted via Email did not
| refusal” under Act. “The
ould not be applied in a way that
ourages the maintenance of public records requests
oned to obtain no response, for the purpose of
rating attorney’s fees.”

Citizens Awareness Foundation v. Wantman
Group, Inc., 195 So0.3d 396 (Fla. 4t DCA 2016)




tical Tips for Agencies

ne examples of things that should be avoided
g Ch. 119 requests:

5. Why do you want these records?

6. You can look at the records, but we are not going to
make copies.



Pr: . TI pS fOF Age nCieS

(cont’d)

ked for the Email you requested to be
¢, but we are not going to do that; you
itten transcript.

You -annot have e records because the document
ou have requested is a draft and has not yet been
proved by management.

u cannot have these records because you filed a
wsuit against this agency, and you must use the
| overy process to obtain any records from this
agency.
10. You cannot have these records because the employee
who drafted them has stored them in his locked office,
and he wont’ be back for 6 months.



: 'YV' ,, Of the ccSet U pn!

quest was submitted by Email to the contract Email
litional language “DidTheyReadlt.com” attached at the
ubject line of the Email stated: “This is a public
licated it was sent from “An Onoma.” The body of

stodian of Public Re or Wantman Group, Inc.

ase provide the following records:

ificate of Insurance referenced on page 6 of 16 of the South Florida
r Management District contract 4600002690.

responsive records should be delivered to
dor.Contract.Publishing @Gmail.com. If for some reason

_ an Group, Inc. contends that the requested records are exempt
from disclosure please explain with particularity the rational [sic] for
such an assertion. Please provide a written estimate of any costs prior
to such costs being incurred.

Thank you for your prompt attention to this matter.
VCP-0000-0000-0011.



(cont’d)

als and groups have identified attorney’s
plic Records Act as a lucrative revenue
engage in making predatory public

nt tactics employed:
~ ambush visit (see videos)

% isguised Email request

- multiple/high volume requests





















e of the “Set Up”!

(cont’d)

ia Email sent anonymously. Sender was
namesxxx@xxxx.” City clerk responded
icating form on City’s website had to be
ake public records request

rm was completed. Five months later the request was
ed. City issued same response.

' ound that this amounted to an unlawful refusal to
provide documents. City could not condition production of
records on filling out form or providing identifiable source
for payment.

Chandler v. City of Greenacres,
140 So. 3d 1080 (Fla. 4" DCA 2014)



..: "VV g=) Of th e 1 S Et U p ) I

Gulf Stream, Florida
County
nts

received more than 2,000 public

records reque

me individual made over 400 requests
ne company made over 500 requests

1ce October, 2013, Town has received 42
ferent public records lawsuits

ce-Mayor estimates Town staff has spent over
4,000 hours of time processing requests

- Town has budgeted $1 Million for legal fees, reduced its
hurricane reserve and raised millage by 40% to pay
anticipated costs



Additional Resources

General Pam Bondi website:
http://www.myvflo:

r k Scott wek
http: vV

ndment Foundation website:

~ http://w


http://www.myfloridalegal.com/
http://www.flgov.com/
http://www.floridafaf.org/

lyfloridalegal.com

erPoints and two hour open government

C 1 county court opinions cited in
shine Manual;

al and informal Attorney General Opinions;

to First Amendment Foundation and other open

- government websites;

5. PDF version of Sunshine Manual.
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